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1162 Court Street NE
Salem, OR 97301-4096

Re: 
United States’ Investigation of Employment and Vocational Services for Persons with Intellectual and Developmental Disabilities in Oregon Pursuant to the Americans with Disabilities Act
Dear Attorney General Kroger:


We write to report the findings of the Civil Rights Division’s investigation of the State of Oregon’s (“the State” or “Oregon”) system of providing employment and vocational services to persons with intellectual and developmental disabilities and, in particular, the State’s alleged unnecessary provision of such services in segregated sheltered workshops.  We have assessed the State’s compliance with Title II of the Americans with Disabilities Act (“ADA”), 42 U.S.C. § 12132 (2006), as interpreted by Olmstead v. L.C., 527 U.S. 581 (1999), which requires that services, programs, and activities provided by public entities, including States, be delivered in the most integrated setting appropriate to the needs of persons with disabilities.  The Department of Justice is authorized to seek a remedy for violations of Title II of the ADA. 42 U.S.C. § 12133.

Consistent with legal requirements set forth in the ADA and in Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d-1, we write to provide you with notice of the State’s failure to comply with the ADA and of the minimum steps that Oregon must take to meet its obligations under the law.

Before proceeding with our findings, we would like to thank the State for the assistance and cooperation extended to us in this investigation.  We would also like to acknowledge the courtesy and professionalism of Director Kelley-Siel, Ms. Fay, Mr. Maley, and all of the other State officials and counsel with the Oregon Department of Justice who have been involved in this matter to date. We appreciate the helpful and relevant information the State has provided us in response to our inquiries.  We hope that, moving forward, we may work toward an amicable resolution to this matter.
I.  INTRODUCTION
Title II of the ADA prohibits discrimination in all “services, programs, and activities” of a public entity.  42 U.S.C. § 12132.  Title II is part of the ADA’s clear and comprehensive national mandate to end the segregation of persons with disabilities in virtually all aspects of American life, including employment, public accommodations, and transportation.  See, e.g., 42 U.S.C. §§ 12101(a)(2), 12101(b)(1).   “Quite simply, the ADA’s broad language brings within its scope anything a public entity does.”  Lee v. City of Los Angeles, 250 F.3d 668, 691 (9th Cir. 2001) (internal quotations omitted).    

Title II’s integration mandate requires that the “services, programs, and activities” of a public entity be provided “in the most integrated setting appropriate to the needs of qualified individuals with disabilities.” 28 C.F.R. § 35.130(d).  Such a setting is one that “enables individuals with disabilities to interact with nondisabled persons to the fullest extent possible.” 28 C.F.R. Pt. 35, App. B at 673. Based on Title II and its integration mandate, the United States Supreme Court held that the “unjustified isolation” of persons with disabilities by States constitutes discrimination under Title II. Olmstead v. L.C., 527 U.S. 581, 600 (1999). Accordingly, the civil rights of persons with disabilities are violated by unnecessary segregation in a wide variety of settings including in segregated, non-residential employment and vocational programs.
Oregon is a leader in providing services to individuals with intellectual and developmental disabilities in community residential settings.  It is one of a handful of states that no longer has any state-operated institutions for people with intellectual and developmental disabilities, and is one of an even smaller number of states with no state-funded, privately-operated institutions for this population.
 Oregon has set an example for other states by demonstrating its express commitment to the benefits of transitioning individuals with intellectual and developmental disabilities into integrated, community residential settings.  But Title II of the ADA and Olmstead mandate that individuals be given the opportunity to be integrated into the community more than just by their mere transition into integrated residential settings. Rather, individuals with disabilities have the right to live integrated lives, by participating in all aspects of community life. 
In Oregon, in spite of the State’s significant leadership and commitment to ensuring that people can live in integrated settings, thousands of individuals still spend the majority of their day-time hours receiving employment services in segregated sheltered workshops, even though they are capable of, and want to receive employment services in the community.  Such unjustified segregation makes many of the benefits of community life elusive for people with disabilities, even though they are residing in the community. In this way, “work options” are frequently an important gateway to the other “everyday life activities” that the Supreme Court recognized in Olmstead to be severely diminished by unnecessary segregation, including “family relations, social contacts…economic independence, educational advancement, and cultural enrichment.” Olmstead, 527 U.S. at 600-01. It is axiomatic that when “work options” in the community are severely diminished because of unnecessary segregation, so too are most other important everyday life activities, regardless of where one resides. 
Work is undoubtedly at the core of how most Americans spend their time, contribute as taxpayers, relate to society, and, importantly, access the full benefits of citizenship, including economic self-sufficiency, independence, personal growth, and self-esteem.
Many individuals with disabilities in Oregon who can and want to receive employment services in the community are able members of our society, who will bring diversity and value to the community workplace, and who will gain economic independence and freedom by receiving services that will help them to access community jobs. Many of these individuals have similar potential to one Oregonian that we met with significant and multiple disabilities, who uses a power wheelchair and ably delivers same-day mail on a 23 mile route in his supported employment position. Many are people similar to another Oregonian that we met, who has disabilities similar to many people who have been told that they are “too severely disabled to benefit from employment,” even though she now works in a supported employment position at a transportation center as a transit host, capably assisting other people with disabilities to access mainline transportation. While sheltered workshops may be permissible placements for some individuals who choose them, we believe that Oregon over-relies on sheltered workshops and places people in such segregated settings unnecessarily when they would prefer community placement with support services.
Accordingly, the unnecessary segregation of individuals with disabilities in segregated, non-residential employment and vocational programs violates Title II of the ADA and Olmstead. The civil rights of people who can and want to receive employment services in the community are violated when they are unnecessarily segregated in sheltered workshops. 
II.
SUMMARY OF FINDINGS
We have concluded that the State is failing to provide employment and vocational services to persons with intellectual and developmental disabilities in the most integrated setting appropriate to their needs, in violation of the ADA.  The State plans, structures, and administers its system of providing employment and vocational services in a manner that delivers such services primarily in segregated sheltered workshops, rather than in integrated community employment.  Sheltered workshops segregate individuals from the community and provide little or no opportunity to interact with persons without disabilities, other than paid staff.  Many persons with intellectual or developmental disabilities in, or at risk of entering, sheltered workshops in Oregon are capable of, and not opposed to, receiving such services in the community, where they would have the opportunity to access individual jobs that pay minimum wage or higher.  Indeed, our investigation found that Oregon provides such integrated services to some persons with intellectual and developmental disabilities, including persons with significant support needs.  These services have succeeded in allowing such persons to work in jobs in the community alongside non-disabled workers.  Nevertheless, most persons with intellectual and developmental disabilities receiving employment and vocational services from the state remain unnecessarily – and often indefinitely – confined to segregated sheltered workshops.  In addition, people with intellectual and developmental disabilities newly entering, or about to enter, the workforce, as well as those currently receiving integrated employment services, are at risk of entering segregated sheltered workshops.  These individuals are in, or at risk of entering, sheltered workshops due to systemic State actions and policies, which include: 
· The State’s failure to develop a sufficient quantity of community-based employment and vocational services and supports for individuals with intellectual and developmental disabilities who are unnecessarily confined to sheltered workshops; 

· The State’s direction of available resources to segregated sheltered workshops rather than to community-based services; and

· The State’s use of systemic criteria and methods of administration that unnecessarily require persons with intellectual and developmental disabilities to attend sheltered workshops in order to access and receive employment and vocational services. 
These findings are consistent with a 2010 report commissioned by the State, which found that, in 2008, “71% of Oregonians with disabilities were in facility-based programs, supporting the claim that a majority of working age adults with significant disabilities are supported today in programs that offer segregation and long-term dependency regardless of cost.”
  This reliance on segregated employment is contrary to the desires of participants.  The report found that “[i]ntegrated employment is more valued than non-employment, segregated employment, facility-based employment, or day habilitation in terms of employment outcomes.”
 Additionally, in 2005, a report issued by the Oregon Council on Developmental Disabilities noted a “renewed interest in, and demand for, supported employment services,” and found that “[t]o respond to this demand, the state must reestablish expectations and capacity for supported employment for persons with developmental disabilities.”

We agree with these conclusions and observations. As a result of Oregon’s actions and policies thousands of people with intellectual and developmental disabilities are denied the opportunity to “move proudly into the economic mainstream of American life,” one of the primary purposes of the ADA.
  Oregon has long recognized that “meaningful employment” for persons with disabilities is a necessary and important state objective,
 and that “[a]ll persons regardless of any disability have the right to live their lives with dignity and to participate in society and all state programs to the fullest extent possible.”
 Oregon has recognized that employment is “the key to full citizenship” and that “all people with intellectual and developmental disabilities should be provided the opportunity to work … and to not live in the shadow as marginalized citizens, but to be fully embraced by their community.”
 

Despite these policy statements, thousands of individuals with intellectual and developmental disabilities are unnecessarily placed in sheltered workshops.  While many in sheltered workshops can and want to work in the community, the State has denied or failed to provide such persons with services and supports that would enable them to engage in meaningful employment in the community.  The State has dedicated significantly more resources to sheltered workshops than it has to supported employment services and supports in the community.  As the experience of Oregon and other states has demonstrated, persons with intellectual and developmental disabilities can be accommodated in integrated employment.  As long as these discriminatory policies and practices remain, the interests, talents, skills and contributions of such persons remain largely invisible to and untapped by the job market, and the greater community is deprived of their potential contributions.

III.  INVESTIGATION

On October 11, 2011, we notified the State that we were opening an investigation into whether the State’s reliance on sheltered workshops violated Title II of the ADA.  As part of this investigation, we participated in two in-person meetings with State officials:  one on October 27, 2011 and one on December 5, 2011.  In the second meeting, we met with Erin Kelley-Siel, Director of the Oregon Department of Human Services (DHS), Mary Lee Fay, Administrator of the Oregon Office of Developmental Disabilities Services (ODDS), and Mike Maley, Director of Community Services for ODDS.  At this meeting, Ms. Fay and Mr. Maley presented information and data to us concerning the State’s provision of employment services and answered all of our questions.
  Thereafter, on January 23, 2012, we requested documents and data from the State, which we received in March and April 2012.  These documents included the State’s Employment Outcomes System database, which the State has used to track the placement and other employment data for persons with intellectual and developmental disabilities on the State’s Medicaid Comprehensive Waiver.

In April 2012, our staff, along with a consulting expert, conducted on-site visits to employment services providers in Oregon, including sheltered workshops, group employment programs, and supported employment programs.  The programs we toured were geographically and demographically diverse.  During these visits, we interviewed staff, toured programs, and spoke with participants.  We also met with and interviewed other providers, stakeholders and other knowledgeable individuals concerning Oregon’s employment services system for persons with intellectual and developmental disabilities.  

IV.  BACKGROUND

DHS oversees the delivery and administration of programs and services for individuals with intellectual and developmental disabilities.
  DHS has two sub-agencies that are responsible for the provision of employment and vocational services:  the Office of Vocational Rehabilitation Services (OVRS) and the Office of Developmental Disability Services (ODDS) within the Seniors and People with Disabilities (SPD) Division.
  Oregon’s employment and vocational services system for individuals with intellectual and developmental disabilities begins, for most individuals, with an initial system of employment programs and services provided by OVRS and continues via ODDS.

Vocational rehabilitation services are focused on initial job readiness and placement services and are time-limited to a maximum of eighteen months.
  To be eligible for OVRS services, individuals must have a physical or mental impairment that “constitutes or results in a substantial impediment to employment,” and a qualified vocational rehabilitation counselor must determine that an individual requires vocational rehabilitation services to obtain or maintain a job.
  A vocational assessment determines eligibility for services and is used to formulate an Individual Plan of Employment (IPE) with identified goals for an individual’s vocational and employment services.  Under Oregon regulations, eligibility determinations must be made within sixty days.
 If a person is determined eligible for OVRS services, an IPE must be developed and signed within 180 days.
   


After the expiration of eighteen months, individuals may continue to receive vocational and employment services through ODDS via one of the two Medicaid Home and Community Based Services waiver programs, which serve persons with intellectual and developmental disabilities who would meet an institutional level of care.  The Comprehensive Waiver provides both residential and non-residential services and support.  For the Comprehensive Waiver, DHS delegates eligibility determinations and development of Individual Support Plans (ISP) to counties, who assign “service coordinators” to each participant.  The Support Services Waiver provides day services only.  ODDS administers service coordination for this waiver program by contracting with regional “brokerages” that assign a “personal agent” for each participant.  Both waiver programs provide employment and vocational services.


Under these programs, Oregon provides employment and vocational services to persons with disabilities in three types of settings:  “sheltered” or “facility-based” employment, “group supported employment” or “supported employment – crew/enclave,” and “individual supported employment.” Oregon has defined “sheltered employment” as follows:  

Supports typically take place in settings such as sheltered workshops in which there is little or no contact with other workers without disabilities.  Individuals are paid a wage in exchange for their production-related activities.  Sheltered employment includes crews or enclaves with 9 or more workers with disabilities on any one shift.

Supported employment, by contrast, is defined as follows:

Paid employment in a setting providing opportunities to work with and around persons without disabilities.  Includes 1:1 intermittent monitoring, coaching and/or intervention at a public or private sector worksite, using and enhancing natural business and co-worker supports where possible.  Provides or arranges for personal care as needed.

Finally, “group supported employment” or “crew/enclave” supported employment is defined as “[a] small group of 2 to 8 individuals with developmental disabilities working in the community under the supervision of a provider agency.”
  
V.  FINDINGS
We conclude that the State fails to provide employment and vocational services to persons with intellectual and developmental disabilities in the most integrated setting appropriate to their needs.  Under Title II of the ADA, 42 U.S.C. § 12132, a public entity must “administer services, programs, and activities in the most integrated setting appropriate to the needs of qualified individuals with disabilities.”  28 C.F.R. § 35.130(d) TA \l "28 C.F.R. §§ 35.130" \s "28 C.F.R. § 35.130(d)" \c 6 .
  The “most integrated setting” is one that “enables individuals with disabilities to interact with nondisabled persons to the fullest extent possible[.]”  Id. App. A. at 572.  As shown below, and as recognized by the State, sheltered workshops fail to provide this required level of integration and interaction between persons with and without disabilities. 



Congress enacted the ADA to “provide a clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities,” 42 U.S.C. § 12101(b)(1), including, specifically, “segregation” and actions that prevent persons with disabilities from “fully participat[ing] in all aspects of society.”  Id. §§ 12101(a)(1), (5).  Furthermore, Congress found that “the Nation’s proper goals regarding individuals with disabilities are to assure equality of opportunity, full participation, independent living, and economic self-sufficiency for such individuals.”  Id. § 12101(a)(7).  


Title II of the Americans with Disabilities Act states as follows:

[N]o qualified individual with a disability shall, by reason of such disability, be excluded from participation in or be denied the benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any such entity.
42 U.S.C. § 12132.  Title II is part of the ADA’s clear and comprehensive national mandate to end the segregation of persons with disabilities in virtually all aspects of American life.  As Congress found, “[i]ntegration is fundamental to the purposes of the ADA.  Provision of segregated accommodations and services relegate persons with disabilities to second-class citizen status.”  See H.R. Rep. No. 485, at 26 (1990), reprinted in 1990 U.S.C.C.A.N. 445, 449; see also 28 C.F.R. Pt. 35, App. B (same).  See also Helen L. v. DiDario, 46 F.3d 325, 335 (3d Cir. 1995) (“The ADA is intended to insure that qualified individuals receive services in a manner consistent with basic human dignity rather than a manner which shunts them aside, hides, and ignores them.”).  


In Olmstead, 527 U.S. at 587 TA \s "Olmstead v. L.C., 527 U.S. 581 (1999)" , the Supreme Court held that public entities are required to provide community-based services to persons with disabilities when (a) such services are appropriate; (b) the affected persons do not oppose community-based treatment, and (c) community services can be reasonably accommodated, taking into account the resources available to the entity and the needs of other persons with disabilities.  Id. at 607.  In so holding, the Court explained that “institutional placement of persons who can handle and benefit from community settings perpetuates unwarranted assumptions that persons so isolated are incapable or unworthy of participating in community life.”  Id. at 600.  It also recognized the harm caused by unnecessary segregation: “confinement in an institution severely diminishes the everyday life activities of individuals, including family relations, social contacts, work options, economic independence, educational advancement, and cultural enrichment.”  Id. at 601.  

The Olmstead analysis applies to segregated employment programs such as sheltered workshops. In Lane v. Kitzhaber, persons with intellectual or developmental disabilities who are in, or who have been referred to, Oregon sheltered workshops sued under Title II of the ADA and Olmstead and alleged that the State had failed to provide them with employment and vocational services in the most integrated setting appropriate to their needs, namely supported employment.  The Court found that the “broad language and remedial purposes of the ADA” support the conclusion that the integration mandate applies to employment services.
 The court additionally declined to find that the application of the Supreme Court’s holding in Olmstead was limited to residential settings and “conclude[d] that the risk of institutionalization addressed in … Olmstead … includes segregation in the employment setting.”



A. Sheltered Workshops are Segregated Settings
Sheltered workshops do not provide persons with disabilities the opportunity to interact with non-disabled persons to “the fullest extent possible.”  See 28 C.F.R. § 35.130(d), App. A. at 572.  The State’s own documents define sheltered workshops as providing “little or no contact with other workers without disabilities.”
  Other State data indicate this lack of integration:  in September 2009, the State reported that over 85% of persons in sheltered workshops had fewer than five persons without disabilities in their immediate environment, with 41% reporting no one without a disability.  By contrast, over 90% of persons in integrated employment had persons without disabilities in their immediate environment, with over 46% reporting six or more such individuals.
 

Our observations of sheltered workshops throughout the State as part of this investigation confirmed this conclusion.  While staff and management of these facilities were clearly caring and professional, the workshops we observed nevertheless were structured and functioned much like other institutions, in that they delivered employment and vocational services in a manner that did not allow persons served to interact with non-disabled persons other than staff.  Cf. Benjamin v. Dep’t of Pub. Welfare, 768 F. Supp. 2d 747, 750 (M.D. Pa. 2011) (adopting plaintiffs’ finding of fact that they are segregated because, inter alia, they ‘do not have as much opportunity to interact with a wide range of people….’”). See also Disability Advocates Inc. (DAI) v. Paterson, 653 F. Supp. 2d 184, 200-07 (E.D.N.Y. 2009) vacated on other grounds sub nom. DAI v. New York Coalition for Quality Assisted Living, 2012 WL 1143588 (2d Cir. April 6, 2012) (describing characteristics of institutions to include, inter alia, large numbers of individuals with disabilities congregated together with few opportunities to interact with individuals outside of the institution).
Persons in many sheltered workshops perform highly repetitive, manual tasks, such as folding, sorting, and bagging, in shared spaces occupied only by other persons with disabilities.  Workshop participants often perform their tasks on a uniform, fixed shift schedule with designated breaks.  Typically, the same disabled individuals who perform tasks on a given shift also break together—whether by eating, talking, or sleeping—in areas just off to the side of the appointed work space, without ever leaving the workshop floor or the facility itself.  DAI, 653 F.Supp.2d at 199-201 (institutional characteristics include, inter alia, inflexible routines and regimented daily activities with little autonomy or being subject to an “extensive and significant set of rules” limiting individuals’ freedom to make choices about how they spend their time.). 
Individuals’ limited choice or autonomy over the tasks that they perform also increases the likelihood of their continued segregation. Workshop tasks are often required to be performed irrespective of a particular individuals’ preference, dexterity, skill, or acumen for the process, as all participants typically rotate across the workshop floor to all of a workshop’s various work stations.  During our investigation, we observed one workshop participant with multiple disabilities whose limited dexterity and muscular control made him appear to struggle for an extended length of time to tie a single loop in a nylon cord, the task that the participants at his station were required to perform over and over.  While this person may have excelled at other jobs in which his physical limitations were not relevant, he was likely rendered “less productive” solely due to his physical inability to perform the task assigned to him at the same level as a nondisabled person.    

Indeed, the State’s own data makes clear that sheltered workshops by and large do not provide short-term training to prepare persons with intellectual or developmental disabilities for integrated employment; rather, for most participants, they represent a permanent employment placement.  According to the State’s documents, the average duration of a sheltered workshop placement in September 2009 was 11.72 years.
  A number of sheltered workshop providers told us that some individuals have been in their workshops for as long as thirty years.  

Our expert consultant also noted a pattern of “segregation within segregation” in some workshops, in which less productive persons were grouped together and separated from more productive persons.  Less-productive persons were either not working or were performing more menial tasks that required less supervision and training.  In one example, we saw a group of workers who appeared to have greater physical needs sorting trash at a recycling facility.  Workers who were more productive, by contrast, tended to perform different and sometimes more complex tasks in other sections of the workshop.  Likewise, in the few workshops we saw that also employed non-disabled workers, these workers tended to work on different tasks, and were, therefore, often apart from persons with disabilities who were less productive or had more severe disabilities.

The physical features of many sheltered workshops were also institutional in nature. Many workshops, like other institutional facilities, contain separate office space, conference rooms, lunch rooms and restrooms for management and staff, apart from the workshop space.  In many workshops, individuals with disabilities sit at long cafeteria-style tables in large industrial facilities, with little natural light.  While some competitive jobs may also have work environments that resemble an industrial plant, for workshop participants this appears to be the sole type of workplace setting provided, and is not representative of many other workplace settings in the community.  Furthermore, unlike most workplaces, many sheltered workshops lack desks or personal spaces where workers may keep personal items.  Several staff members are usually on the floor of the workshop at any given time supervising individuals in their completion of manual tasks and monitoring production.  DAI, 653 F.Supp.2d at 199-201 (institutional characteristics evidencing segregation include, inter alia, the physical layout of a facility, furnishings, and general lack of privacy and lack of private spaces.). 

The business model and location of sheltered workshops further inhibits the integration of persons with disabilities. Due to the large size of most sheltered workshops and their need for space, many are located in industrial parks or in areas set off from other businesses and public transportation.  Consequently, individuals with disabilities cannot always use mainline transportation to get to and from their homes to the workshops, thereby requiring the provider to transport individuals to and from work.  This system accordingly perpetuates the segregation and isolation of workshop participants.  Furthermore, persons in workshops cannot easily leave the facility to go to lunch or for a break.  Again, while this may also be the case for some individual jobs, it is not representative of most jobs in the marketplace.
      

Being unnecessarily segregated in a sheltered workshop setting can impose negative consequences upon people with disabilities, in addition to individuals’ isolation from non-disabled peers, including stigmatization and a lack of economic independence.  Sheltered workshop participants earn extremely low wages when compared to persons with disabilities in integrated employment.
  According to data provided by the State in response to our investigation, the average hourly wage for sheltered workshop participants is currently $3.72. Over 52% of participants earn less than $3.00 per hour, and some earn only a few cents per hour.
  By contrast, the overwhelming majority of persons with disabilities in individual supported employment earn Oregon’s minimum wage of $8.80 or above.
  As the State’s own reports have recognized, “[m]inimum or competitive wages” are “the goal of integrated employment.”
  Furthermore, the satisfaction achieved by persons with disabilities for earning the same compensation as persons without disabilities who perform similar work is a major reason why integrated employment is “more valued” than segregated employment.
  Moreover, minimum or competitive wages promote the economic independence of persons with intellectual disabilities, which in turn can benefit the State financially and ensure that such individuals have the resources necessary to remain and thrive in community settings.  At one supported employment site we visited, we met a woman with intellectual disabilities whose work skills had progressed to the point that she now worked enough hours to qualify for the employer’s health plan, and no longer had to rely on the State for health insurance coverage. She also was promoted and was asked to advance to more complex tasks at work, something rarely experienced by persons in sheltered workshops. Further, after enjoying the independence and increased wages from her job in the community, this woman was able to and selected to move into her own apartment.  
B. The Majority of Oregon’s Employment and Vocational Services Are Delivered in Sheltered Workshops______________________________________________
Although the State has recognized that “employment opportunities in fully integrated work settings should be the first and priority option explored in the service planning for working-age adults with developmental disabilities,”
 the available evidence indicates that only a small minority of persons with intellectual and developmental disabilities in Oregon can access supported employment services and, consequently, have the opportunity to work in integrated employment.  According to data provided by the State in response to this investigation, as of March 2012, of 2,691 persons receiving employment and vocational services, 1,642 – 61% – received at least some of those services in sheltered workshops.  By contrast, only 422, or less than 16%, of these persons received services at any time in individual supported employment settings.

Data provided by the State on the number of hours expended in each setting – which, under the Comprehensive waiver, determines or will determine the amount of State funds dedicated to each service setting – also demonstrate a stark differential between resources dedicated for integrated and segregated employment.
  Of a total of 118,311 hours expended on employment and vocational services, only 11,789 of those hours were in integrated, individual employment settings, or less than 10%.  On the other hand, 67,640 hours, or 57%, of these hours were expended in sheltered workshops.  Sheltered workshops clearly constitute the vast majority of the State’s expenditures and resources for employment services for persons with intellectual and developmental disabilities.

C. Many Persons in Sheltered Workshops Could Be Served In Individual Supported Employment_______________________________________
Both in Oregon and nationally, it has been recognized that most, if not all, persons with intellectual and developmental disabilities are capable of working in the community.  As early as 1987, one federal court recognized that “[w]hereas sheltered workshops and work activity centers were previously considered the only possible place in which to employ people with disabling conditions, now many professionals consider these places the last resort when every other employment option has failed.”  Homeward Bound, Inc. v. Hissom Mem. Ctr., No. 85-C-437-E, 1987 U.S. Dist. LEXIS 16866, at *43 (N.D. Okla. Jul. 24, 1987).  The report underlying Oregon’s Employment First Policy states:  “Everyone can work and there is a job for everyone.  Our job is to be creative and tenacious in providing support.”
  In addition, available data indicate that Oregon has historically served a much larger percentage of its population of persons with intellectual and developmental disabilities in integrated employment settings than it does today, further confirming the conclusion that many persons in sheltered workshops do not need to be served there.
   

Our investigation confirms this conclusion. Our consulting expert observed and/or spoke with hundreds of sheltered workshop participants and noted that they have disabilities similar to persons being served successfully in supported employment programs in Oregon.  She did not find that the overall level of need of persons in sheltered workshops rendered them incapable of working in the community.  For example, she estimated that of the total number of individuals we observed in sheltered workshops, less than 20% used a wheelchair.  By contrast, we observed a supported employment program where nearly all participants had both significant mobility impairments and intellectual or developmental disabilities.  Nevertheless, this agency had successfully trained and placed its clients in a number of jobs in the community and had taught them to use mainline transit, as opposed to paratransit, to get to and from work.  Many providers of both sheltered workshops and supported employment told us that they believed that most persons with intellectual and developmental disabilities in workshops could, with appropriate supports and services, be served in the community.

In addition, we uncovered no evidence that persons with intellectual and developmental disabilities in sheltered workshops would oppose supported employment services, or working in an individual job, if given the choice and opportunity to do so. See Olmstead, 527 U.S. at 607. However, our investigation revealed, and our expert concluded, that few persons are provided a meaningful and informed choice of supported employment services. For example, one sheltered workshop participant told us that she was trained to wash tables and dishes as a volunteer while in high school, and that she currently wants to be a greeter in a retail store, but no one, including her case manager, has spoken with her about securing the services necessary for community employment. She called her work assembling syringes in the workshop “boring.” Another person who has been in the workshop for ten years putting labels on bags said that she wants to work in the community, preferably with children or in the food service industry, and wanted to earn minimum wage so that she could independently select (and pay for) recreational activities in the community. However, neither her case manager nor anyone else had discussed community employment with her. Another sheltered workshop participant we met with has been in a workshop for over twenty-five years.  He told us that, every year, he has expressed his desire to work in the community during his ISP team meetings.  Nevertheless, he knew of no plan to secure supported employment services for him.

D. Oregon Administers Its Employment and Vocational Services System in a Manner that Segregates Persons with Disabilities in Sheltered Workshops
Under the ADA, states may not utilize “criteria or methods of administration” that subject persons with disabilities to illegal discrimination, 28 C.F.R. § 35.130(b), including, inter alia, unnecessary segregation in sheltered workshops.  Based on our investigation, we have concluded that the State is violating this provision with regard to the placement of persons with intellectual and developmental disabilities in sheltered workshops.   

While Oregon provides supported employment services to some persons with disabilities, it has not developed adequate capacity to provide these services to all persons in sheltered workshops, or who are in or at risk of entering sheltered workshops, who could benefit from them and would not oppose being served in the community.  See Olmstead, 527 U.S. at 587.  Many employment services providers we interviewed identified a lack of resources to provide job coaches, job developers, behavioral supports, and other necessary services and supports as a barrier to serving workshop participants in the community.  Providers also expressed uncertainty as to whether new rates being developed under the State’s Comprehensive waiver would allow them the resources to develop such capacity.  During our investigation, we were unable to discern any meaningful or effective financial incentive by the State to encourage the movement of persons with intellectual or developmental disabilities out of sheltered workshops and into supported employment services.  Furthermore, in addition to the lack of supported employment services, our investigation revealed a number of policies, practices or omissions by the State that further the unnecessary segregation of persons with intellectual and developmental disabilities in sheltered workshops, as described below.

1. Failure to Utilize OVRS Services to Encourage Supported Employment for Persons with Intellectual and Developmental Disabilities__________
OVRS is the first resource available to persons with intellectual and developmental disabilities seeking employment services.  One supported employment provider told us that OVRS can be an important source of funding for job training and other vocational services in integrated community settings.  Nevertheless, our interviews with providers and stakeholders indicated that, overall, OVRS does not use its resources to further integrated employment for persons with intellectual and developmental disabilities.  Instead, it was reported, OVRS often screens out such persons by classifying them as too severely disabled to benefit from employment services or succeed in a job setting.  Accordingly, sheltered workshops often become the default setting for many people with intellectual and developmental disabilities who have been found ineligible for OVRS services. 


OVRS’s eligibility determination does not appear to be based on a professionally appropriate assessment of the needs and skills of persons with intellectual disabilities.  The OVRS assessment tool requires that applicants for services demonstrate that they are “motivated, reliable and dependable,” and staff must verify an applicant’s “motivation.”
  Virtually all of the providers and stakeholders we spoke with stated that this process is wholly inappropriate for persons with intellectual and developmental disabilities because most such persons cannot, as a result of their disabilities and concomitant limited verbal skills, express this motivation in the manner contemplated by OVRS’ assessment tool.  This process, which has been the subject of numerous complaints, effectively screens out persons with intellectual and developmental disabilities from OVRS’ resources and increases the likelihood that such individuals will enter a sheltered workshop.

Furthermore, the State’s lack of investment in supported employment services also may discourage OVRS from assisting persons with intellectual and developmental disabilities from finding competitive employment.  Because OVRS is evaluated based on the number of successful employment outcomes for persons it serves, and because sheltered work is not, under federal law, considered a successful employment outcome,
 it is simply easier for OVRS to find a person ineligible than to attempt to find the person a job, which is rendered more difficult by the lack of job coaches, job developers and other supports and services among service providers.  While such a practice is not universal, many providers reported their belief that OVRS often declines to find persons with intellectual or developmental disabilities eligible because they are concerned about whether a successful employment outcome is possible.  One supported employment provider told us that most of the persons they served had been determined ineligible for OVRS services, reinforcing the fact that such a determination does not indicate whether a person can or cannot work in integrated employment.


The failure of OVRS to serve persons with intellectual or developmental disabilities who are entering vocational services for the first time – including persons graduating from or leaving public schools – can have lasting consequences. We heard from numerous providers and stakeholders that it is common for individuals to transition to Medicaid-funded supported employment after they have fully utilized OVRS resources, like job coaches and job developers, to locate and identify supported employment opportunities in the community. However, we also learned that individuals who have been found ineligible for OVRS services are often placed immediately in sheltered workshops due to a lack of available, immediate resources for supported employment services.  As stated above, once placed in a sheltered workshop, persons tend to remain there indefinitely. 

Moreover, even though federal law prohibits OVRS from using federal funds for long-term placements in sheltered workshops,
 OVRS nevertheless utilizes sheltered workshops to perform assessments of persons with disabilities.  These assessments are often conducted not in the community but in the workshop itself, where it may be difficult to gauge a person’s ability to function in an integrated work setting.  These assessments often lead to placement in the very workshop that assessed the person. In fact, one sheltered workshop provider informed us that many individuals sent to the workshop for assessment by OVRS arrive with the impression that they have been sent there for placement. 

2. Failure of Case Managers to Interact with Supported Employment Providers to Identify and Locate Employment Opportunities___________

Our investigation revealed little apparent interaction between vocational rehabilitation counselors, service coordinators, and personal agents with supported employment providers to assist individuals in transitioning out of sheltered workshops.  Many providers told us that they were rarely, if ever, contacted by these case managers to find out about their services or available employment opportunities.  In fact, one supported employment provider told us that her organization recently became aware of three jobs in the community that were available for persons with intellectual and developmental disabilities receiving supported employment services.  The provider contacted case workers and agencies in the area to see if they had any clients – whether in sheltered workshops or at risk of such placement – who might be interested in these jobs.  The provider, however, received no response.  As a result, no one was referred to these jobs, and the jobs were eventually lost. 

E. Persons with Disabilities Exiting the School System Are at Risk of Placement in Sheltered Workshops_________________________________________________
As described above, due to the State’s overreliance on segregated sheltered workshops and concomitant failure to develop sufficient supported employment services, many youth with intellectual and developmental disabilities are at risk of entering a sheltered workshop. See M.R. v. Dreyfus, 663 F.3d 1100, 1116 (9th Cir. 2011) (recognizing claim under Olmstead for persons at risk of segregation).  According to the stakeholders and others we interviewed, the State, via its vocational rehabilitation counselors, service coordinators, and personal agents, fail to present transition-age students with intellectual and developmental disabilities with viable alternatives to sheltered work to receive employment services. Students in the system are also not identified early enough by either school transition specialists or vocational rehabilitation counselors as needing transition services to prepare them for transitions into integrated work. 

The State has no formal plan to transition students to individual supported employment from school.  Although DHS and OVRS entered into a Memorandum of Understanding with the Oregon Department of Education in August 2011 that seeks to increase the number of students with disabilities transitioning from school to work, it is nonspecific with regard to achieving this goal and lacks clearly defined benchmarks for transitioning students into supported employment.
 


Numerous stakeholders stated that a referral from high school to a sheltered workshop continues to be the most common outcome for transition age youth who seek employment services in Oregon.  We also received reports that some school districts in Oregon simulate workshop activities in order to transition students with disabilities into workshops. Other school districts have placed students in workshops as part of their transition planning for such students, which often leads to permanent placement in the workshop.  At least one sheltered workshop grants a number of high school students per year “scholarships” to work in the facility prior to transitioning from school.  In addition, as described above, many students are referred from schools to sheltered workshops for assessments to determine their eligibility for OVRS services.  These actions place students with disabilities at risk of unnecessary placement in sheltered workshops and run directly counter to the goals of the MOU and Oregon’s policy on employment.  Nevertheless, such actions are not specifically addressed in the MOU.

F. Serving Persons with Disabilities in Integrated Employment Settings Can Be Reasonably Accommodated_________________________________________

Providing services to sheltered workshop participants with intellectual and developmental disabilities in community-based employment settings can be reasonably accommodated. The types of services needed to support people with intellectual and developmental disabilities in community-based employment settings already exist in Oregon’s employment service system. The State could redirect Medicaid and other funds that it already spends to support people in sheltered workshops to provide services in integrated employment settings.  Further, many of the services provided to sheltered workshop participants, including job coaching, job training, job assessment, job oversight and supervision, environmental modification, and transportation, are the same services that individuals would need in the community in integrated employment. 


 The State, as set forth in its Employment First Policy, has aspired to make “employment opportunities in fully integrated work settings… the first and priority option explored in service planning for working age adults with developmental disabilities.”
 As the State already provides employment services in integrated settings to some individuals in Oregon,
 expanding the availability of services in fully integrated work settings to serve others who are unnecessarily segregated or at risk of unnecessary segregation in sheltered workshops is a reasonable modification to the State’s employment service system. DAI, 598 F.Supp.2d at 335 vacated on other grounds sub nom. DAI, 2012 WL 1143588 (“Where individuals with disabilities seek to receive services in a more integrated setting- and the state already provides services to others with disabilities in that setting- assessing and moving the particular plaintiffs to that setting, in and of itself is not a ‘fundamental alteration.’”). See also Messier v. Southbury Training School, 562 F.Supp.2d 294, 344-345 (noting that the Defendant state agency’s “public commitment to further enhancing a system of community placement” was “entirely inconsistent with its fundamental alteration claim.”). 
Accordingly, redirecting services from sheltered workshops to supported employment settings in the community for those individuals who are unnecessarily segregated will not be a fundamental alteration of Oregon’s employment service system, and, instead, is a reasonable modification.
 

VI. RECOMMENDED REMEDIAL MEASURES


To remedy the deficiencies discussed above and to protect the civil rights of individuals with intellectual and developmental disabilities who receive services in sheltered workshops, the State should promptly implement the minimum remedial measures set forth below. 

A. Serving Individuals with Intellectual and Developmental Disabilities in Integrated Employment Settings

The State must develop sufficient supported employment services to enable those who are unnecessarily segregated in sheltered workshops to receive services in the most integrated setting appropriate to their needs.  Supported employment services must include the placement of individuals with intellectual and developmental disabilities in individual integrated employment settings in the community, alongside non-disabled co-workers, customers, and peers, where individuals earn competitive wages, and have access to the services and supports that they need to fulfill the requirements of and to retain a job. 


The State must develop an effective plan to appropriately serve people with intellectual and developmental disabilities in integrated employment settings when they so choose. Such a plan should include statewide directives sufficient to, among other things, substantially increase the number of persons appropriately offered supported employment and concomitantly decrease the number of persons unnecessarily placed in sheltered workshops; ensure that youth in schools or transitioning from school are provided supported employment services and will not be unnecessarily placed in sheltered workshop settings; and ensure that vocational assessments and OVRS policies and practices encourage supported employment and do not lead to unnecessary determinations of ineligibility or unnecessary placements in sheltered workshops. 

The State should also develop policies and procedures to implement these statewide directives, including conditioning funding on the achievement of numerical targets and implementation timelines. 


The State should incrementally shift its current funding from sheltered workshops to supported employment services.  

B. Discharge and Transition Planning


The State must implement an effective plan to transition people with intellectual and developmental disabilities unnecessarily segregated in sheltered workshops to supported employment. The plan should include requirements for effective outreach, early and regular assessment, information, and transition support for people currently in sheltered workshops. Discharge assessments should be based on the principle that with sufficient services and supports, individuals with intellectual and developmental disabilities can work in integrated community settings. 


No one who is qualified for supported employment should be placed into a sheltered workshop, unless after being fully informed, he or she declines the opportunity to receive services in integrated supported employment. 

VII. CONCLUSION


Please note that this findings letter is a public document.  It will be posted on the Civil Rights Division(s website.  

We hope to continue working with Oregon in an amicable and cooperative fashion to resolve our outstanding concerns with respect to the services the State provides to persons with intellectual and developmental disabilities in sheltered workshop settings. We hope that you will give this information careful consideration and that it will assist in facilitating a dialogue swiftly addressing the areas that require attention. 

We are obligated to advise you that, in the unexpected event that we are unable to reach a resolution regarding our concerns, the Attorney General may initiate a lawsuit pursuant to the ADA once we have determined that we cannot secure compliance voluntarily, 42 U.S.C. § 2000d-1, to correct deficiencies of the kind identified in this letter.  We would prefer, however, to resolve this matter by working cooperatively with the State and are confident that we will be able to do so.  The Department of Justice attorney assigned to this investigation will be contacting the State’s attorneys to discuss this matter in further detail.  If you have any questions regarding this letter, please call Greg Friel, Acting Chief of the Civil Rights Division’s Disability Rights Section, at (202) 514-8301. 






Sincerely,

Thomas E. Perez                               Assistant Attorney General
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